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STATEMENT. CF -ISSUES PRESEMTED FOR REVIEW 


1. Whether it was error for the trial court to deny appellant's 


request for release on personal recognizance made during trial 
= ~_ — | 


without any detailed information concerning appellant or any con- 


sideration of the non-monetary conditions set forth in 1s U.S.C. 
$ 2146(a), when it was necessary for appellant to assist counsel 


in locating the only defense witness in Baltimore, and when ap- 


pellant had been surrendered by a professional bondsmar| on the day 


before trial. 


2. Whether it wes error for the trial court to fail to make 


any determination of the nature of appellant's proposed) testimony 
when appellant had decided not to take the stand in his own behalf 
for fear that -he would be impeached by his prior conviction for . 
false pretenses, pursuant to the ruling in Gordon v. United States, 


____ U.S. App. D.C. __, 383 F.2d 936 (1967). 


’ i 


This case has never been before this Court previously, either under 


this name or any other. 
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“STATEMENT OF THE CASE 


This is an appeal from convictions in the United States 
District Court for the District of Columbia (Criminal ilo. 1294-66) 
after verdicts of ouilty by a jury on each of two counts of forgery 
and two counts of uttering in violation of D.C. Code § 22-1401, 
and one count of interstate transportation of forged security 
(check) in violation of 18 U.S.C. § 2514. 

The first three counts of the indictment, which was filed 
on November 21, 1966, charged the appellant, Earl L. Bright, with 
forgery, uttering and interstate transportation, occurring on 
September 26, 1666, and the fourth and fifth counts charged for- 
gery and uttering on September 30, 1966. After the verdicts of 
euilty on July 21, 1667, appellant was sentenced to two to six 
years imprisonment on October 13, 1967, on each of the five counts 


of the indictment, the terms to run concurrently. 


On July 26, 1967, the case was called for trial in the 
United States District Court for the District of Columbia before 
the Honorable Howard ¥. Corcoran and = jury. 

The first Government witness was Mrs. Isabel Strawderman, 
who was employed as a teller at the Liberty Brench of the National 
Bank of Washington et Fifteenth and I Streets, l.i!., on Septen- 


ber 2°, 1966 (Tr. 4-5). 


Mrs. Strawderman testified that on September 30, 1966, ap- 


pellant brought 2 check, identified as Government's Exhibit No. 1, 


to her window to be cashed. She told appellant that the check 


would have to de approved by an officer of the bank. She said 


| 
se | ae rad 
ther. vent Grove Se ake ee) = EO: Losert iJ. 
| 


, Vice Tresizent of the Tam: (tr. 5-7). 


About Zive minutes later, accorling to izes. Straiviernan's 
testimony, appellant Lroutht the check back te ier d)she cashed 


it, turnins over $705.CC to eppellan=. oh stntel that the check 


bore the initizis "2. thick she selicve: 
initials of ix. 

Cn Septemver 
said that appellant returned to the <ar. ani went to the teller 


next to her, 2 iiiss Schlosser (Tr. 16-22>. Miss Schlogsex esiced 


the witness on wich beri: the forte: check was Jrexm. 


| 
hae 
iiixs. Stxrau- 


derman testified that wher. si.c replici Balti.ore, she 


the man fecine Miss Schlosser «witi. ts check 


11). \ 


Lecordine to is. Strauiernen, appellant then went to im. 


a a 


Crandell's Jles!: end returned with tle chee an: di idis 


the bank throuch the sacl: Joor 
On cross-eutanination, is. CStroylsm.en ahait 


50C customers come to her window exci. isy, Lut thet she was 
| 

to identity appellant as tie persoz. in: mpeexel in the dani: with 

a forced check or each Jay in juestion (T=. 14-2C).  . 

5 | 


conference, the 7o% Laer.t 4d, at defense 


request, to nrotuce <= pnotozrra: : ; ant showing hin without 


= ” 


iirs. Strawlermen hat heat appellant 


a eee tee abe an ON 
“Jnen he wes 2rreste! (fr. 217. 
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The next Covernment witness vas Miss ltiary Schlosser, also em- 
ployed as a teller atthe National Bank of washington (Tr. 23-24) 

Miss Schlosser testified that on September 30, 1666, appellent 
presented a check, identified as Government exhibit No- 2, to. her to 
be cashed. She then directed appellant to an officer for approval of 
the check. ‘then appellant returned to her window, Miss Schlosser 
stated that the check bore the initials myc. Miss Schlosser testi- 
fied that tir. Crandall had ordered her not to cash envy checl:s bearing 
his initials (Tr. 25-26). 

Miss Schlosser stated that she went to ir. Crandall te verify 
his initials, but he was not at his desk (Tr. 27). As she was return- 


ing to her window, she said she saw appellant leaving through the 


back door (Tr. 27). ‘She then informed the head teller, ir. Lewis, who 


ran out the door after appellant (Tr. 27-28). 

- According to iiiss Schlosser, appellant was brought back to the 
bani: a few minutes later by the police and she was asked if appellant 
was the man she seen'earlier (Tr. 28). (Cn cross- -examination, iliss 
~ Schlosser described appellant's clothing on the day he was arrested - 
(Tr. 30). 

The next witness, lir. Harry Baernstein, III,, identified Govern- 
meniz's exhibit Mo. 2\as a check from a firm with which he was once 
associated (Tr. 31- -32). He stated that the signature on the check, 
"Hyman Goldstein", was not that of anyone associated with the firm or 
having authorization to sign checks (Tr. 32- 33). 
= At this time, counsel for appellant made the following CERSSTERS 


to the Court: 
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™R. {}00DY (counsel for appellant): Your Honor, my 
defendant who was on bond and two weeks ago this coming 
‘Monday was asked to come over here to trial, and he) comes 
from Saltimore. He had been working up there and had got- 
ten up here every time until last Uednesday. Wednesday he 
happened to be in Baltimore and held incommunicado and he 
wasn't able te get here in the morning. They later turned 
him loose. In the meantime, he didn't get here in time, too, 
the next day. I didn't know this until this morning. His 
bond was revoled and he was put in jail down here. 


* * * 


"THE COURT: All right. Go ahead, tir. Woody. I 
think we have most of your request on the record. [hat 
were you going to add? 


"im. WOODY: I was soing to asl that his bond be re- 
instated, Your Honor. He happens to be able to bring a 
witness which I need badly, and I don't think I car find 
the witness myself in Baltimore. is it is now, I don't 
think I can find this witness to bring her here Monday. 

NI£ he is able to go back on bond, he will bring 
her here, he tells me. 


"THE COURT: I assume he can make bond. 
NLR. WOODY: He has already been on bond, Your Honor. 


"THE COURT: I assume he has got the cash money to put 
up a bond. 


"THE DEFLCIDANT: I had a cash bond and I ws able to 


get over one day but I called the bondsman and I told hin 
I would be here the next day, and the next day when I came 
in he surrendered my bond. I explained to the Judge what 
had happened, that it was impossible for me to get here the 
day before. The Judse said, Okay, we will see if this can 
be corroberated and if it can, we will let you out on bond; 
but the bondsman surrendered me. 
"the cnly way I could possibly go on bond now would 
be on personal bond. 
MLR. WOODY: Me has had no trouble whatsoever in the 
nine or ten months since he has been on bond, Your Honor. 


"THE COURT: I Imow, but he doesn't belong in| our 
community, that's my problem and we are right in the middle 
of a trial. I will reinstate the cash bond for $1500 that 
he had before, but I am not soing to put a stranger to this 
community out on personal recosnizance. He has no ities to 
the community. 


mm. WOODY: Your Honor, I understand that but it's 
goine to be difficult for me to find this witness. 


"THE COURT: I don't know what to do about it. This 
is a stranger to the community. Wobody in Yashington lmows 
him. I haven't! any assurence he will come back. We have 
a long weekend now coming up. 


: "THE DEFENDANT: Your Honor, I came over each day on 
the bus. 


uTHE COURT: I know, but you were on bond at the time. 
How, you are asking me to let you go free. At that time, 
you had a bondsman speaking for you. He had means of keep-. 
ing in touch with you end he could bring you in. I dontt 
have any means of keeping in touch with you. 


"THE DEFEIDANT: Doesn't personal bond mean there is 
some liability? Isn't there some fine or penalty attached 


: "THE COURT: Yes, there is. It still doesn't do me 
any good in the middle of a trial if you don't show up. 
I will reinstate the bond that he had before; but 

he is a strancer in the community and we are in the nid- 

dle of a trial, I cantt take a chance that he will be 

Lack. We have a long weekend ahead of us. 

No further inquiry was made into the appellant's bond during 
the-trial, and no witnesses appeared in behalf of the appellant. 

The Government's case resumed with Robert '. Crandell, Assistant 
Vice President of the National Ban!: of Washington (Tr. 38). He tes- 
tified that the initials "NIC" on the check identified as Government's 
exhibit Ho. 1 were not written by him. He said the check was mailed 
in the normal course of business to the ilaryland National Dank in 
Baltimore for payment, but was returned unpaid (Tr.-39-40). He also 
stated that he did not write the initials "RiIC"™ on the check identi 
fied as Government's exhibit No. 2 (Tr. 43). 

The trial was then adjourned until Jul; 31, 1668. (Tr. 46) 


John 0. Montgomery of the Maryland ational Sank’ testified that 


Fj 


_the checl: identified as Government's exhibit Mo. 1 was received at 
his bank in Baltimore on September 30, 1966, but was returned to the 
Mational Bank of Washington because the signature on the ‘check did 
not correspond with the signature on file in the Baltimore bank (Tr. 
52-56). | 
Mr. Wilbert C. Lewis, head teller of the Liberty Branch of 


the National Bank of Washington, testified that on September 30, 


1966, he and other individuals, including two police officers, pur- 


sued appellant after he had run from the bank (fr. 58). Appellant 
allegedly escaped from his pursuers for a few moments but was later 
arrested in a taxi after an unidentified bystander had pointed him 
- out as the man whom they had been chasing (Tr. 59-60). sppellant 


was then brought back to the bank and identified by various witnesses 
(Tr. 60). | 


Officer Cornelius Francis Sullivan of the Wietropolitan Police 
POREEEESES testified that he joined in the chase after he noticed 
lir. Dewtis pursuing appellant (Tr. 65- 66). He said ‘he lost sight of 


appellant for a few minutes, but later arrested appellant in a taxi 


at 15th and H Streets (Tr. 66-67). 


The Government then, without objection, oo evidence 
| 


the two checks and rested its case. (Tr. 70) 


Defense counsel then approached the Dench and requested a eee! 


hearing, invoking the Court's discretion as to whether or not appel- 
lant could testify unimpeached by evidence of prior criminal convic- 
=3 | ; 


tions. (Tr. 70-71) 

Deanne een 

.1/ Luck _v. United States, 121 U.S. App.~D.C. 151, 348 F F.2d 763 So 
D.C. Code § 14-305 (1°67). 


7 ~ | 
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The following discussion ensued concerning the Luck question: 


"MR. WOODY: I would like to speak to Your Honor 
about the defendant's past record. 

"Under Luck versus the United States, I would like to 
have his past record kept out if possible. 

"T have no other witnesses. I only have the defendant 
and under this circumstance, I would like to put him on the 
stand. 


"THE COURT: ‘Shat is his past record?. 


mR. ALPRIW (counsel for the Government): It is ex- 
tensive. Shall I bring it up? 


"THE COURT: Yes. If there are any crimes of the same 
nature, of course, they would go to credibility and would be 
admissible. 

"im. WOODY: None are of the same nature. 


"THE COURT: There is nothing that goes to credibility, 
like forgery? 


(Document was handed to the Court.) 


"THE COURT: (Reading) Larceny; false pretenses; 
forgery -- or is that this one? 


tiiR. ALPRIN: That is this one, Your Honor. 
"THE COURT: There are just three there, I believe. 


"Rk. ALPRIN: I wouldn't ask to use all of them but I © 
would asi: to use the false pretenses. 


"THE COURT: On the larceny, I don't know what this 
notation means. 


mR. ALPRIN: I think only the ones with X's are con- 
victions. 


"THE COURT: What is "RID"? 

"ER. ALPRIN: Robbery with a dangerous weapon, and it 
was in iiaryland, I believe. I would only ask to use the 
false pretenses. 


"THE COURT: I think I will limit it to the false pre- 
tenses which definitely goes to credibility. 


"MR. WOODY: ALl right, Your Honor. (Tr. 70-72) 


"THE CCURT: Are you going to put him on the stand? 


mm. WOODY: Yes, I am. 


"THE COURT: I want the record to indicate that you 
have talked to him and explained to him what his rights 
are and the consequences of his taking the witness Stand. 


mm. HOCDY: After I talk to him, would you ask hin, 
Your Honor? | 


- "THE COURT: I just want you to indicate for the 
record whether you have done it, whether he understands 
his rights and so forth. 


mm. WOODY: Yes. (Tr. 73-74) 

nematic ee ane 5 * 
"(In open court: ) 
"(Counsel conferred privately with the defendant .) 
mR. WOODY: Your Honor, may we approach the Bench? 
"THE COURT: Surely. - | 
"(at the Bench:) 


"MR. WOODY: The defendant does not want ‘to téke the 
stand with the charge of false pretenses against him. He 
feels that will be prejudicial.... (Tr. 74-75) 

* * * 

"THe COURT: I do thinl: false pretenses definitely 

goes to credibility. 


mm. ALPRIN: That is all I would use, Your Honor. 


"THE COURT: If you want to waive it, I don't care. 


"LP. ALERIN: The record should indicate that|this man 
has two other convictions, one for narcotics and the other. 
for robbery, and that the Court and myself have xercised 
the discretion to limit impeachment to one out of the three 
convictions which happened in 1°64. 
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"THE COURT: find false pretenses goes to credibility. 
He has a couple convictions for soliciting prostitution too. 
mm. ALPRIN: Yes. I think that is earlier. 
"THE COURT: .Very well." (Tr. 76-77) 

Defense counsel then introduced into evidence a police photo- 
graph of the appellant, talen at the time of his arrest, which ap- 
parently conflicted with the descriptions given by certain Govermment 
witnesses (Tr. 72-73, 75-77). 

After some discussion about possible jury instructions, the 


efense rested (Tr. 7¢). Closing arguments were then made by both 


sides and the Court charged the jury. Neither counsel expressed 


any objection to the instructions (Tr. &3-o°, 160). 
After deliberating, the jury returned with verdicts of guilty 


on all five counts of the indictment (Tr. 101-02). 
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THE TRIAL COURT FAILED TO MAKE ADE- 
QUATE IlN.UIRY OR TC CONSIDER IiPOsi- 
TION OF CONDITIONS OF RELEASE BEFORE 
DENYING APPELLAUT'S REQUEST FOR PER- 
SOUAL BCHD DURING TRIAL TO ALLOW HIM 
TO OBTAIN A N&CESSARY iITNESS. 


The constitutional’ and BCRCeCO SIRT of an accused to bail 
pending trial in a federal non-capital case is without qaeeion: 

The advantages to a defendant of pre-trial freedom are many: 
he is able to cooperate and assist his lawyer in the preparation of 
his defense; he is able to naintain employment and to support himself 
and his family; and he is able to avoid unnecessary detention should 
the case end without conviction or iepeiecrment 

Yet to an accused who is unable to obtain his freedom because 
: O£ poverty or the refusal of a bondsman to offer security, these 


rights and benefits must seem indeed empty. 


The Eighth Amendment to the Constitution states: "Excessive bail 
shall not be required,..." 


The Bail Reform Act of 1966, 18 U.S.C. 8 3146, et seq.,| £0 Stat. 
214 (1666). Rule 46(a)(1) of the Federal Rules of Criminal Pro- 
cedure states: 


M | 
"A person errested for an offense not punishable by| death? 
shall be admitted to bail....1 . 


_3/ There is evidence that the failure to obtein pre-trial release may 
be directly proportional the rate of convictions. See,| The Effect 
of Pretrial Detention, 39 II.Y.U.L. Rev. 641 (1964). ee 
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In this case, appellant had been surrendered by a bondsman on 
the day before trial apparently ‘because he did not appear in the 
courthouse on the previous day to await trial while his case was on 
"30-minute alert". The only explanation for appellant's alleged 
absence on that day was his attorney's assertion that he was “held 
incommunicedo™ in Baltimore (Tr. 34). His attorney was unaware of 
the situation until the morning of trial (Tr. 34). During the after- 
noon of the first day of trial, defense counsel made the following 
request: 

mR. UCODY: I was going to ask that his bond be re- 

_ instated, Your Honor. He happens to be able to bring a 
witness which I need badly, and I don't think that I can 

find the witness myself in Baltimore. As it is now, I 

don't think: I can find this witness to bring her here 

Monday. 

"If he is' able to go back on bond, he will bring 

her here, he tells me." (tr. 35) 


The trial court reinstated appellant's $1,500 cash bond, but 


failed to make any further inquiry into appellant's background; the 


circumstances of his surrender the previous day; or the ‘identity, 
whereabouts or prospective testimony of the missing witness from 
Baltimore. 

This Court has recently emphasized the importance of a fully 
informed decision by 2 judicial officer when ruling on Ddond matters. 
In wood v. United States, ___ U.S. App. D.C. .__., 391 F.2d 
(1668), this Court remanded for a determination of nether Yood had 
abided by conditions imposed upon him in previous criminal proceed- 
ings (12 in 13 years) and observed: 7 
"(T)he record is silent as to whether appellant was 


on conditional release and appeared voluntarily in 
those preceedings. It is that silence which troubles us.” 
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the judicial officer originally setting conditions of pre-trial re- 


° = pt al | oS 
lease must upon request state his reasons in writing for not changing 


the original conditions if. the applicant has not been able to comply 
with the conditions after the passage of 24 hours. In interpreting 
this provision of the Act, this Court has held that the written 
“reasons axe a prerequisite for further relief. Shackleford v. United 
States, 127 U.S. App. D.C. 285, 383 F.2d 212 (1967); Grimes v. United 
States, __U.S. App. D.C. -_, ___ F.2d ___ (No. 21,371, decided 
Movember 15, 1°67, opinion rendered November 27, 1°67). | 

Congress has also recognized the necessity for providing detail- 
ed information to assist the courts in this jurisdiction in making 


<nformed decisions on bail matters. The District of Columbia Bail 


Agency Act, D.C. Code § 23-901, et seq., 80 Stat. 327-29 (1966), 
establishes a public agency to furnish information to judicial of- 
ficers in the District of Columbia concerning individuals "detained 


pursuant to law_or charced with en offense." The Act contains a 
: : | 


specific mandate that: | 


"A judicial ofZicer in making a bail determination 
shall consider the agency's report and its accom- 
panying recommendation, if any." (emphasis added) 
D.C. Code § 23-903/e) | 


The record in this case, however, is notable for its absence of 
~ | 


any on-the-record information concerning the defendant's eligibility 
for release on personal recognizance or relatins to the possible 
witness. There is nothing in the record of this case also to indi- 


cate the the trial court had available or considered any Beil Agency 
: \ : 


report. 


any .of the non-monetary conditions set forth in 18 
U.S.C. 3146(2). This provision of the Bail Reform Act allows the 
judicial officer, if he finds that unsecured personal recognizance 
wil not treaconably assure" the presence of the person at trial, 
to impose, in order, the following conditions: 


"(1) plade the person in the custody of a designated 
person or organization agreeing to supervise him; 


"(2) plece restrictions on the travel, association, or 
place of abode of the person during the period of release; 


(3) xequixve th> exccution of en appearance bond in a 
specified amount and the deposit /~ the registry of the ccurt, 
in cash or other security as directed, of a sum not to exceed 
10 per centum of the cmount of the bond, such deposit to be 
returned upen tiie performance of the conditions of release; 


"(4) xequixre the execution of a bail bond with sufficie~: 
solvent surcties, or the deposit of cash in lieu thereof; or 


"(5) impose any other condition deemed reasonably 
necessary to assure appearance as required, including a con- 
dition requixiag thet the persen return to custody after 
specified hours." 


In this case, the trial court made no inquiry as to whether 


eny person misht: tb: witsing to ascume custody of appellant duxing the 


dry time hours so that they covid have searched for the missing 


witness. In Black v. United Statiss, No. 71,102, decided by Order 


ited Sune 30, iS67, this Cours: issucd the following Order: 


NBURTHER CRUERED by the court that this case be re- 
manded to the District of Columbia Court of General Sessions 
with directions to wolénse petitioner to the custody of his 
counsel for such reasenabie periods of time eas that court 
may deem appropriate fox the purpose of locating and inter- 
viewing potential defense witnesses in this case, 18 U.S.C. 
§.3145{a)(5},--." 

ta nal 


in Black the petitioner was from Baltimore 


=> 


- 


3 12 Washington area- 
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Both the House and Senate Reports accompanying the Bail Reform 


- Act specifically directed how and in what order the conditions listed 
| 


in’ Section 3146(a) were to be applied: 


~ | 

tIn determining which additional release condition 
or combination of conditions should be imposed, the | judi- 
cial officer is required to consider them in the order in 
which they are set forth in the bill.... 

"(T)he judicial officer can require the execution 
of an appearance bond and the deposit to the court of 
10 percent of the amount of such bond...or require the 
execution of an ordinary bail bond with sufficient | 
sureties or the deposit of cash in lieu of sureties... 
only if he determines that no combination of the™ 
enumerated nonfinancial conditions of release will | 
reasonably assure appearance as required." Sen. Rep. No. 
750, 8Sth Cong., lst Sess., (1965), p. 11. 


| 
‘In this case, the trial court should have carefully complied 


with the mandate of 18 U.S.C. 3146(a), particularly in view of the 


representation of defense counsel that appellant's release was 


necessary so that he could locate an essential witness in Baltimore. 
| 


The House and Senate Reports recognized the danger of pre-trial 


incarceration in the preparation of a defense: 


; : 

"Studies have shown that failure to release has other 
adverse effects upon the accused's preparation for trial, 
retention of employment, relations with his family, his 
attitude toward social justice, the outcome of the trial, 
and the severity of the sentence. For example, in prepara- 
tion for his trial, the defendant who remains in jeét does 
not have the same access to his counsel as the man free on 
bail. He is limited in his ability to collect witnesses 
for his defense." H.R..Rep. io. 1541, 8Sth Cong., 2nd 
Sess., (1665), p. 9. . 


Ih 
In both cases of Bandy v. United States, 5 L. Ed.2d 218, &1 S. 
Ct. 197 (1960 Opinion of iir. Justice Douglas as Circuit Justice), and 
| 
7 L. Ed.2d 9, 82 S. Ct..11 (1961 Opinion of iir. Justice Douglas as 


Circuit Justice), similar language is found: 


MTS 


Nimpzisonsd, ea mim may have no opportunity to 
investigate his case, to cooperate with his 
counss:....7 


This Court Was criticized the practice of allowing the bonds- 


won to hold the s to the jail in their pockets. Pannell v. United 
States, 115 U.S. App. D.C. 379, 320 F.2d 69 (1963) (Wright, J-, 


concurrins); McCoy _v- United States, 123 U.S. App. D.C. 81, 357 F.2d 


272 (1966). In this car2, the boadsman who surrendered appellant on 
the day before trish Acid the key to appellant's defense in his 
pocket. 3 


In Stack v-. », 242 U.S. 1, 4 (1951), it was held that: 
fzeedon before conviction 
to prevent. the inflict me 
viction.... Un F 
preserved, thc prsccn 
after centucsics 0 


ee Oe ERRED Il! HOT MAKING 
ANZ I LM ON AS ‘0 UAT APFEL- 
L2ST j¥ LIGNE BE REFORE RUL- 
> APPBLLANT COULG BE ITMPEACHED 
ERIOR COUVICTION, THEREBY PREVENT- 
ROU DARING THE STAND. 


‘\ 
= — ——— 


3, 121 U.S. App. D.C. 151, 348 F.2d 763 
this rt hel: ‘ne t Government's impeachment of the 
erfendent dy showing pvies criminal convictions was a. matter for the 
discretion of tie trian jun; The Court ersmeratca four criteria 
~nleyant te the exaxveise of thet diseretion: (1) the nature of the 
nzimes; (2) the length of the defendant's record; (3) the age and 


eio-cumstances of ths defcucant; and (4) the extent to which the 
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desirability of the defendant's taking the stand outweighs the 
-value of the jury's knowing of his prior convictions. : 


In a subsequent elaboration of the. Luck standards, this Court 


in Gordon v. United States, U.S. App. D-C. __, 383 F.2d $36, 


$41 (1967), apparently envisioned a two-step process in making a 
decision as to whether or not to allow impeachment. The first step 
would be a preliminary invocation of the court's discretion by 
defense counsel and a- ruling on impeachment by the trial judge. TE 
the defendant elected not to testify because of the fear of in- : 
peachment, the second step would be applied: and the trial judge 
would make a determination of the fourth criteria under luck:, supra. 
The Gordon Court stated that the best way: to make such en evalua- 
tion is 7 
-"to have the accused take the stand ina ‘non- jury 


hearing and elicit his testimony and allow cross- 
examination before resolving the Luck issue.” 


C£., Blakey £. United States, ____ U.S. App. D.C. See esian! r_ S 
(No. :21,231, decided itey 2, 1968) 
In-this case, the trial.court's decision to allow appellant to 

be: impeached by his prior pomeiecton for false pretenses! prevented 

him from.testifying (Tr. 74-75). -The.trial court, however, was 

never -informed.as to what appellant's testimony might be, either 

through a non- jury hearing or be a proffer by counsel. Clearly, 

the Court was in no position to make the informed evaluation, mention 
ed in Luck, by balancing the importance of appellant's testimony 

With the right of the jury to know aoesh his prior conviction for 


false pretenses. 
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CONCLUSION 


Because the cumulative errors in this case prevented the as- 
sextion of any affirmative defense, appellant respectfully requests 
that ctnis Court reverse the judgment in this case and remand with 
instructions to grant a new triel, or for such other relief as to 
this Court may’ seem reasonable and just. 


~ 


Respectfully submitted, 


DevidECelL Drachma eG eee 
Attorney for Appellant 
(Appointed by this Court) 

1633 Conzecticut Avenue, H.W. 
Washington, D.C. 20C09 
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States Attorney, Appellate Division, United States Court House, 
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ON APPEAL FROM 
THE UNITED STATES DISTRICT COURT 
’ FOR THE DISTRICT OF COLUMBIA 


he 


David C. Niblack 
1633 Connecticut Avenue, N.W. 
Washington, D.C. 20009 


Attorney for Appellant 
(Appointed by this Court) 


“ARGUMENT 


THE GOVERNMENT IS IN ERROR IN ASSERTING 
THAT THE TRIAL COURT "REINSTATED" APPEL- 
LANT?S $1,500 BOND DURING TRIAL AND THAT 
APPELLANT SUFFERED NO PREJUDICE FROM HIS 
FAILURE TO OBTAIN AN ESSENTIAL WITNESS 
BECAUSE HE WAS INCARCERATED DURING TRIAL. 

In its brief, the Government asserts that the real issue in 
this case is: 
"Whether the trial judge's reinstating the $1,500 | 

bond, which the appellant had violated, so pre- 
cluded his defense that appellant was denied due 
process of law." Brief for Appellee, page 4 

The Government's. only assertion to substantiate its claim 
that appellant suffered no prejudice from the Court's failure to 
release him to locate a witness is that there has been no proffer. 
as to what the missing witness would say. The Government claims 
that no such proffer was made in appellant's motion for a new 
trial. | 

The facts available in the record indicate that appellant's 
bond was not revoked, but rather he was. surrendered by. the bondsman .- 

ieeaes cle wi 
who had posted the required amount of money with the Court ~/ ap- : 
pellant's $1,500 bond remained in effect. It would have ‘been un- 
realistic to expect that the same bondsman who had surrendered ap- 
pellant to be relieved of financial liability would the next day 
accept an additional premium to take out appellant on the same bond. 

The Government should also be aware that appellant's motion 
for a new trial was based not upon the issue of bond which had already — 
been briefed in this Court, but upon the chance discovery of testimony 


—— aa 


1/ See next page. 
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offered by a Government witness ina criminal trial in the United 
States District Court for the District of Maryland. In its oppo- 
sition to appellant's motion for a new trial, the Government 
stated: 


tIt has been brought to the attention of the 
Government by letter dated May 2, 1968 from the 
United States Attorney's Office in Baltimore 
that one Charles F. Frazier was convicted in 
Baltimore, after defendant's conviction in the 
instant case, on check forging charges, stemming 
from the same scheme in which Mr. Bright was a 
participant. One of the confederates of Mr. 
Frazier was Edward S$. McCray, who testified for 
the Government. Mr. McCray's testimony revealed 
that he passed two checks in Washington on Sept- 
ember 29, one at the Liberty Bank and the other 
at another bank. It is the belief of the United 
States Attorney's Office in Baltimore that the 
check passed on September 29 at the Liberty Bank 
by McCray is the same check which serves as the 
basis for counts 1-3 of the indictment against 
Mr. Bright. It is also the belief of the United 
States Attorney's Office in Baltimore that Bright 
did successfully utter a forged check at the Liberty 
Bank on September 30, for which he was not charged 
and was attempting to utter a second check when 
his efforts were aborted and he was arrested while 
fleeing from the-bank." 2/ 


The Government went on to question the reliability of-Mr. McCray in 


its opposition to the motion. 
At the least, the Government's assertion that appellant 
‘suffered no prejudice by the lack of the proposed witness is dis- 


ingenuous. 


The curious description of the events of Thursday July 27, 1966, 
concerning appellant's actions found at page 3 of appellee's 
brief is found in no record before this Court or available to 
appellant. 


Appellant's motion for a new trial was denied on August 29, 1969, 
by the Honorable Howard F. Corcoran. Ina memorandum denying the 
motion Judge Corcoran stated that the strength of the Government's 
case as to Counts 4 and 5 of appellant's indictment would cast 
tserious and substantial doubt" whether appellant would be able 
secure an acquittal on those_counts if the Government severed 
them from counts 1-3. Appellant received a concurrent sentence 
on all counts. 


Clearly, the errors asserted in this case so contaminated 
the trial in this case that appellant should be granted a new- 


trial as to all counts of the indictment. 
¥ 


Respectfully submitted, 


David C. Niblack 
1633 Connecticut Avenue, N.W. 
Washington, D.C. 20009 


_ Attorney for Appellant 
(Appointed ye is Court) 
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I hereby certify that a copy of the forgoing reply brief for 


appellant was delivered by hand to the Office of the United States 


Attorney, Appellate Division, United States. Court House, Washington, § § 


D.C., this 15th day of December 1969.. 


